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THE  PROHIBITION 

AGAINST 

SELF-DEALING 


Warren  J.  Wicker 


Recognizing    ihi    principle 

thai  no  man  can  serve  iwo  masters,' 
iiioxi  si. ins  have  laws  thai  expressly 
prohibit  self-dealing  by  public  offic  ials. 
This  anil  le  will  deal  in  terms  ol  \<>i  ill 
Carolina  law,  but  the  analysis  ii  con- 
tains is  in  man)  ways  also  applii  able  to 
other  juiisdic  lions. 

The  North  Carolina  General 
Assembly  first  enacted  the  statute,  G.S. 
1 1-234,  in  1825.  I  he  key  language  now 
leads 

II  ,m\  person  appointed  or  ele<  ted 
a  commissioner  or  director  to 
discharge  any  trust  wherein  the 
State  "i  any  county,  citv  or  town 
may  be  in  any  manner  interested 
shall  become  an  undertaker,  oi 
make  any  contract  lor  his  own 
benefit,  under  such  authority,  oi 
be  iii  any  manner  concerned  oi 
interested  in  making  such  con- 
tract, or  in  the  profits  thereof. 
eithei  privately  or  openly,  singly 
oi  jointly  with  another,  he  shall 
1><  guilty  of  a  misdemeanor. 

(continued  on  p.  5 1 


I  In  .mi Inn  is  an  Institute  of  Government 
I ■>■  Lilly  member  whose  fields  include  pur- 
( basing  law. 

I    Matthew  6:24;  Davidson  v.  Guilfoid, 

ivj  N.C    137  (19101. 


DISCIPLINE  BY 
ACADEMIC 
PENALTIES 


REDUCTION 

IN  FORCE: 

RETRENCHMENT 

IN  THE  1980s 

Robert  E.  Phav 


MORE  AND  MORE  FREQUEN  1  1  \ 
sc  hoi iK  are  having  to  reduce  theii  sialls, 
an  .« i  generally  referred  to  l>\  the 
Depression-era  phrase  "reduction  in 
force,"  oi  R.IF.  I  he  reasons  are  several, 
including  lowei  studem  enrollments; 
reduced  turnovei  among  teachers;  a 
steady  movemeni  ol  students  from 
public  to  private  s<  hools;  greatei  un- 
willingness h\  weak  teachers  to  resign 
when  pressured  to  do  so;  change  in 
program;  and  reduced  school  budgets 
because  <>l  inflation,  reduction  in  ia\ 
revenues,  and  unexpected  elimination 
ol  federal  oi  othei  funding.  This  article 
will  briefly  review  the  most  important 

ol  these  causes.  Future  issues  ol  the 
School  Law  Bulletin  will  examine  the 
legal  issues  llial  aiise  in  a  leduc  lion  ol 

force  and  preseni  a  proposed  model 
board  policy  for  RIFs. 

(i  ontinued  on  p.  f) 


Edwin  M.  Speas,  Jr. 


SOME  SCHOOL  SYSTEMS  have 
board  policies  that  require  academic 
penalties  foi  student  misconduct  oi 
nonattendance.  Usually  the  penalty  is 
imposed  by  having  the  teacher  deduct 
points  in  the  final  computation  of  term 
or  semestei  grades.1  These  policies  take 
main  forms  but  generally  may  be 
c  lassified  as  follows: 

(I)  Policies  that  require  students  to  at- 
tend a  minimum  number  ol  (lass 
periods  in  order  to  receive  credit  for  a 
course,  (2)  policies  that  require  grade  re- 
ductions for  students  who  have  more 
than  a  specified  number  of  absences, 
and  (3)  policies  thai  establish  demerit 
systems  for  student  misconduct  and  im- 
pose grade  reductions  or  other  academic 
penalties  based  on  accumulated 
demerits. 


The  author  is  a  Special  Deputy  Attorney 
General  for  the  State  of  North  Carolina  who 
works  pi  imarily  in  the  field  of  education  law. 

1  In  North  Carolina  these  policies  ap- 
parently  have  been  adopted  by  local  school 
boards  pursuant  to  the  general  authority  to 
control  and  supervise  "all  matters  pertaining 
to   iIh    public   schools   in   their  respective 

administrative  units "  N.C.  Gen.  Stat.  § 

I15-35(b)(l955).    There    is   nothing    in    the 
school    statutes   requiring   the  adoption   of 
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In  recent  years  these  kinds  of  policies  have  come  un- 
(iti  atta<  k  in  the  courts.  Various  theories  have  been  ad- 
vanced to  support  these  attacks.  These  theories  are  im- 
precise, and  the  courts'  decisions  have  been  tentative 
and  inconclusive.  The  one  most  often  advanced  is  that 
the  disparity  between  the  offense  under  these  policies 
(misconduct  or  nonattendance)  and  the  penalty  pre- 
scribed is  so  great  that  the  policy  violates  the  Four- 
teenth Amendment.  This  theory  finds  its  origin  in  two 
student-expulsion  cases.  The  first  was  Lee  v.  Macon 
County  Board  of  Education.2  In  that  case  the  Fifth  Cir- 
cuit Court  of  Appeals  held  that  the  permanent  expul- 
sion of  students  for  fighting  violated  the  "commands  of 
the  Fourteenth  Amendment, "'  although  it  did  not  iden- 
tify the  precise  "command."  The  second  case,  Cook  v. 
Edwards.*  involved  similar  facts;  in  that  case  the  local 
board's  action  was  simply  held  to  violate  "substantive 
due  process."5 

Since  these  cases  were  decided,  plaintiffs  in  three 
cases  have  argued  successfully  that  the  Lee-Cook  stan- 
dard is  the  appropriate  test  to  be  used  in  measuring  the 
constitutionality  of  school  board  policies  that  prescribe 
academic  penalties  for  student  misconduct  or  nonatten- 
dance.6 Fisher  v.  Burkbennett,1  a  case  before  a  federal 
district  court  in  Texas,  involved  a  student  who  was 
suspended  for  the  rest  of  the  school  term  and,  under 
local  board  policy,  denied  all  academic  credit  for  the 
semester  because  he  had  overdosed  on  drugs  on  campus. 
The  court  stated  that  "stripping  the  plaintifl  of 
academic  credit  [served]  no  academic  purpose,"8  but  it 
upheld  the  policy  on  the  grounds  that,  though  harsh,  it 
did  serve  to  effectuate  school  discipline.  In  Knight  v. 
Board  of  Education,'1  the  Illinois  court  of  appeals  con- 
sidered a  school  board  policy  that  required  a  reduction 
of  one  letter  grade  for  each  unexcused  absence.  At  trial  it 


2.  490  F.2d  458  (5th  Cir.  1974). 

3.  Id.  at  460. 

4.  341  F.  Supp.  307  (D.N.H.  1972). 

5.  Id.  at  311. 

6.  ["hough  the  Fourth  Circuit  has  not  considered  any  of  these 
polic  us.  there  are  indications  in  Johnson  v.  Branch,  364  F. 2d  177  (4th 
(ii  1966),  cert,  denied,  385  U.S.  1003  (1967),  a  teacher  dismissal  case, 
1 1  i.i  i  the  court  would  hold  significant  disparities  between  misconduct 
and  punishment  to  ((institute  a  violation  of  the  Fourteenth  Amend- 


7  119  F.  Supp.  1200  (N.D.  Tex.  1976). 

8  Id   ,n  1205. 

9.  348  N.E.2d  299  (111.  App.  1976). 
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appeared  that  the  policy  had  been  rescinded  before  the 
plaintiff's  grades  were  reduced  but  his  teachers  never- 
theless had  applied  the  policy  in  computing  his  grades. 
The  court  refused  to  consider  the  constitutionality  of 
the    policy    under    the    Lee-Cook    standard    (on    the 
grounds  of  mootness),  but,  it  upheld  the  teachers'  ac- 
tion. In  so  holding,  it  seemed  to  place  considerable 
reliance  on  the  courts'  traditional  deference  to  the  sub- 
jective academic  evaluations  of  teachers10 — a  factor,  the 
court  noted,  not  necessarily  present  when  it  considers  a 
board  policy.  In  the  third  case,  Hamer  i>.  Board  of 
Education.11  the  same  Illinois  court  considered  grade 
reduction  for  truancy.  In  this  case  the  plaintiff  left   j 
school  at  noon  without  telling  her  teacher.  Though  she  I! 
presented  an  excuse  the  next  day,  her  grades  were  re- 
duced in  accordance  with  board  policy  by  3  per  cent  for 
each  class  missed.  The  trial  court,  under  authority  of  i 
the  earlier  Knight  decision  dismissed  the  complaint  on  j 
the  grounds  that  no  cause  of  action  was  stated.  The 
appellate  court,  apparently  holding  that  ihe  trial  court  I 
had    misread    Knight,    reversed    the    trial   court    and 
remanded  the  case  for  trial.  (There  is  no  other  reported 
decision  in  this  action.) 

Another  basis  for  attack  on  policies  that  prescribe 
academic  penalties  for  student  misconduct  and  non- 
attendance  is  that  there  is  no  relationship  between  a 
student's  attendance  or  misconduct  and  his  level  of 
academic  performance,  thus  making  such  policies  ar- 
bitrary and  capricious,  in  violation  of  the  Fourteenth  I 
Amendment's  due  process  clause.12  In  Knight  the  stu- 
dent argued  that  there  was  no  relationship  between  his 
level  of  academic  performance  and  class  attendance. 
The  court  summarily  rejected  this  argument,  saying, 
"It  is  common  to  give  a  higher  grade  to  those  who  at- 
tend class  and  try  than  [to]  the  laggard  truant."13  While 
there  are  no  cases  in  point,  the  opposite  conclusion 
might  result  if  the  same  constitutional  attack  were 
made  against  a  demerit  system  that  results  in  academic 
penalties  for  student  misconduct.  The  relationship  be- 
tween conduct  and  academic  performance  seems  far 
more  tenuous  and  strained  than  the  relationship 
between  class  attendance  and  academic  performance. 
While  it  might  be  argued  that  the  decision  in  Fisher 
supports  such  a  policy,  several  state  attorneys  general 
have  reached  contrary  conclusions.14 


10.  See,  e.g..  Horowitz  v.  Board  of  Curators,  435  U.S.  78  (1978). 

11.  383  N.E.2d  230  (111.  App.  1978). 

12.  One  court  has  defined  actions  of  a  local  board  of  education  as 
arbitrary  and  capricious  if  those  actions  are  taken  for  reasons 
unrelated  to  the  educational  process  or  are  without  any  basis  in  fact. 
Drown  v.  Portsmouth  School  District,  451  F.2d  1 106  (1st.  Cir.  1971). 

13.  Knight  v.  Board  of  Educ,  348  N.E.2d  299.  303  (111.  App.  1976). 

1  1-  See,  e.g.,  74  Cal.  A.G. Op.  145(1975);  73 Ky.  A.G.  Op.59(1973); 
and  Mo.  A.G.  Op.  178  (1973).  In  several  informal  opinions  dating 
back  to  1964,  North  Carolina's  Attorney  General  has  expressed  the  I 
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The  third  and  last  type  of  constitutional  attack  made 
on  these  types  of  policies  is  that  they  embody  "irrebut- 
table presumptions"  that  violate  the  due  process  clause. 
This  attack  argues  that  the  presumption  of  these  poli- 
cies is  that  a  student  who  misses  class  a  specified 
number  of  times  has  attained  a  lower  level  of  academic 
achievement  than  a  student  who  attends  class  regular- 
ly—  an  invalid  presumption. 

This  argument  was  advanced  in  the  Knight  case  and 
rejected  on  the  basis  that  the  policy  in  question  operat- 
ed to  require  school  attendance  and  not  to  infringe  the 
right  of  education.  Although  the  fact  is  not  referred  to 
in  Knight,  this  is  the  same  distinction  laid  down  by  the 
United  States  Supreme  Court  on  irrebuttable  presump- 
tions. The  Court  said  that  an  irrebuttable  presumption 
that  infringes  on  a  fundamental  right  violates  the  due 
process  clause;  other  presumptions  do  not.15 

The  Supreme  Court  presumption  cases  suggest  that 
both  local  board  policies  that  require  students  to  attend 
a  minimum  number  of  class  periods  in  order  to  receive 
any  credit  for  a  course  and  policies  that  require  grade 
reductions  for  students  who  have  more  than  a  spec  Hit  d 
number  of  absences  are  constitutional  unless  they  are 
unduly  harsh.  It  is  difficult  to  identify  the  precise  fac- 
tors that  would  make  such  polic  ies  unconstitutionally 
harsh;  still,  a  local  board  that  is  adopting  such  a  poli<  v 
would  lx-  well  advised  to  consider  the  following: 

1.  To  what  <  x  tent  do  professional  educ  a  tot  si  onsidei 
i  l.iss  attendance  to  lx-  a  factoi  in  learning?  While  there 
seems  to  be  a  clear  relationship  between  a  <  ertain  level 
ol  (lass  attendance  and  learning,  such  a  connection 
Irobabh.  does  not  exist  between  a  few  absences  and  the 
overall  level  of  academic  achievement  in  a  course. 

2.  Would  the  board's  purposes  be  served  as  well  b\  a 
polic  >  that  requires  grade  reductions  as  by  a  harsher 
polic  v  ol  cltin  ingan)  credit  Eoi  a  course  once  a  student 
exceeds  a  specified  number  of  absences? 


3.  Should  the  board  include  in  its  policy  some 
procedure  for  making  up  work16  and  a  mechanism  for 
reviewing  the  strict  application  of  its  policy?  Such  a 
procedure  and  mechanism  would  serve  to  blunt  any 
claim  of  unconstitutional  harshness. 

4.  Should  the  policy  make  any  distinction  for  ab- 
sences that  result  from  involuntary  suspension?  The 
North  Carolina  Attorney  General's  opinion  is  that  no 
distinction  should  be  made  for  such  absences.17  That 
conclusion  was  based  on  two  factors.  First,  if  attendance 
is  an  academic  factor  and  does  promote  and  enhance 
learning,  that  would  hold  true  regardless  of  the  reason 
for  the  absence.  Second,  it  would  be  anomalous  for  a 
board  to  have  a  policy  that  penalized  a  child  who  was 
absent  a  great  deal  because  of  sickness  but  not  a  child 
who  was  suspended  because  of  misconduct. 

Policies  that  combine  a  system  of  demerits  with  grade 
reductions  or  other  academic  penalties  are  suspect  be- 
cause of  the  apparent  lack  of  relationship  between  con- 
duct and  learning.  Several  attorneys  general,  including 
North  Carolina's,  have  advised  local  boards  against 
adopting  such  policies. 


CONCLUSION 

Local  boards  of  education  face  many  practical  and 
legal  problems  in  developing  policies  that  prescribe 
academic  penalties  for  nonattendance.  Generally,  how- 
ever, such  policies  are  constitutional  if  they  are  reason- 
able and  fair  and  are  applied  in  an  even-handed 
manner.  The  board  that  fails  to  act  in  this  manner  in 
adopting  such  policies  runs  the  risk  of  legal  challenge 
to  its  policy. 


.g.,  Stanley  v.  Illinois.  405  U.S.  645  (1972);  Vlandis  v. 
\.S.  HI  (1974);  and  Weinbergei  i    Salfi,  122  U.S.  749 


16  SeeN.C  Gen.  Stat.  §  115-147(b)  (1979). 

17  N.CA.G.  Op   to  James  A.  Newsome,  attorney  for  the  Durham 
Count}  Bo.nil  ol  Education,  August  17.  1979. 
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REDUCTION  IN  FORCE 

Enrollment  Decreases.  The  primary  cause  for  staff 
cutbacks  has  been  and  will  continue  to  be  declining 
enrollments.1  After  enrollments  peaked  in  1971,  a 
decline  followed,  and  many  schools  were  forced  to 
reduce  staff.  The  Educational  Research  Service  in 
Arlington,  Virginia,  reported  in  1974  that  36  per  cent  of 
almost  600  school  districts  surveyed  had  been  forced  to 
cut  their  professional  staff,  primarily  because  of  enroll- 
ment drops.  The  enrollment  decline  in  the  early  seven- 
ties gave  schools  an  early  but  largely  unheeded  warning 
of  what  was  to  come.  This  first  enrollment  decline 
caught  schools  unprepared,  but  when  enrollments 
leveled  off  somewhat  in  the  mid-seventies  and  even  rose 
slightly  in  1974,  many  school  people  seemed  to  think 
we  were  back  to  normal  and  there  was  little  need  for 
procedures  to  deal  with  reductions  in  force. 

Schools  faced  sharp  enrollment  declines  at  the  end  of 
the  seventies  and  have  begun  the  new  decade  with 
enrollment  in  steady  decline.  This  trend  probably  will 
not  reverse  until  1983,  when  primary  school  enrollment 
is  expected  to  pick  up.  But  enrollment  by  that  time  will 
be  down  by  6,000,000  students  from  the  1971  high  of 
46,600,000.  Secondary  schools  will  get  no  relief  in  the 
eighties.  They  will  continue  to  experience  substantial 
declines  until  the  1990s,  when  the  increased  number  of 
students  who  entered  kindergarten  in  the  mid-eighties 
will  reach  the  secondary  schools.  Federal  projections 
indicate  a  15  per  cent  decline  in  secondary  enrollments 
between  1976  and  1984,  and  a  1978  AASA  (American 
Association  of  School  Administrators)  Critical  Issues 
Report  predicts  that  secondary  schools  will  serve  about 
one-quarter  fewer  students  in  1990  than  they  did  in 
1976.2 

The  overwhelming  majority  of  school  districts  will 
suffer  enrollment  loss  in  the  next  decade— in  all  parts  of 
the  country  and  by  all  sizes  and  types  of  school  districts, 
both  rural  and  urban.3  For  example,  the  State  of  Min- 
nesota reports  that  86  of  87  counties  will  have  fewer 


1 .  Declining  enrollments  do  not  mean  reduced  costs.  Schools  that 
have  lost  students  have  frequently  faced  larger  budgets  and  budget 
deficits  than  they  formerly  had  with  larger  enrollments  See  U 
Keough,  Declining  Enrollments:  A  New  Dilemma  for  Educators 
7  (Bloomington,  Ind.:  Phi  Delta  Kappa  Educational  Foundation, 
1978)  See  also  A.  Odden  &  P.  Vincent,  The  Fiscal  Impacts  of 
Db  iimm.  Enrollments  17-20  (Denver,  Colo.:  Education  Comm'n 
..I  the  States,  1976). 

2.  S  \  hi ,i.  &  J .  Custis,  Staff  Dismissal:  Problems  and  Solutions 
80  (N.ti  ramento,  Cal.:  Educational  News  Service  for  Ameri<  an  Ass'n 
of  School  Administrators,  1978). 

3.  Odden  &  Vincent,  op.  cit.  supra  note  1 ,  at  9.  Though  all  sizes  of 
distn<  is  have  been  hint  by  declining  enrollment,  the  most  severely 
affected  have  been  the  largest  and  smallest  school  districts  and  those 
with  large  concentrations  of  minority  students.  Id.  at  22. 


students  in  1980  than  they  had  in  1970,  and  it  estimates 
that  10,000  fewer  teachers  will  be  required  in  1987  than 
a  decade  before  if  the  current  teacher -pupil  ratio  is 
kept.  Even  the  Sunbelt  states,  with  growing  popula- 
tions, expect  substantially  fewer  school-aged  children. 
For  example,  136  of  144  North  Carolina  school  districts 
are  projected  to  have  fewer  students  in  1983  than  they 
had  in  1978. 4  Some  of  these  declines  will  be  substantial. 
Many  northeastern  school  districts  already  have  had  to 
cut  staff  by  as  much  as  10  percent  in  one  year  because  of 
major  enrollment  drops.  The  National  School  Boards 
Association  reports  that  several  of  the  country's  fifty 
largest  school  systems  had  enrollment  decreases  of  more 
than  20  per  cent  between  1971  and  1978.5 

An  issue  related  to  enrollment  drop  is  class  size.  One 
traditional  response  to  declining  enrollments  has  been 
to  retain  teachers  and  reduce  class  size— an  objective 
strongly  pursued  by  teacher  organizations,  although 
there  is  little  clear  evidence  that  a  smaller  class  is  a  better 
learning  situation.6  In  the  last  twenty-five  years,  how- 
ever, the  decline  in  teacher  -  pupil  ratios  has  been  sub- 
stantial,7 and  reduction  of  class  size  has  thereby  been  re- 
moved as  a  method  of  coping  with  lost  enrollments. 

Reduced  Teacher-Turnover.  Another  factor  that  will 
require  the  discharge  of  teachers  and  support  people  is 
lower  teacher  turnover.  In  the  past,  school  boards  and 
administrators  often  met  the  problem  of  changing  per- 
sonnel needs  through  staff  attrition.  The  normal  an- 
nual turnover  among  teachers  in  the  fifties  and  sixties 
was  8  per  cent.  The  AASA  reports  that  the  rate  has 
chopped  to  6  per  cent  and  will  likely  go  lower.  School 
administrators  in  general  report  that,  because  of  fewer 
job  opportunities,  fewer  teachers  are  taking  leaves  or 
moving  to  other  jobs.  In  addition,  weak  and  ineffective 
teachers  also  are  less  willing  to  resign  when  urged  to  do 
so  because  they  are  much  less  likely  to  find  another  job 
than  they  were  a  few  years  ago.  Also,  more  teachers  than 


4.  National  School  Boards  Assn.  Declining  Enrollment:  Its 
Challenge  for  Urban  School  Boards  26  (Washington,  D.C.: 
National  School  Boards  Assn.  1978). 

5.  Liner.  1979  School  Enrollment  Protections.  10  School  Law 
Bull.  no.  3  (July  1979). 

6.  In  fact,  most  research  on  the  relationship  of  learning  loclass  size 
has  reported  that  there  is  little  correlation  between  the  two  unless  the 
size  is  reduced  to  ten  or  less.  Although  I  have  not  examined  the  basic 
research,  my  instincts  tell  me  that  the  recent  findings  of  Glass  and 
Smith  that  learning  improved  measurably  when  class  size  dropped  to 
fifteen  or  less  is  correct.  G.  Glass  &  M.  Smith,  Meta-Analysis  of 
Research  on  the  Relationship  of  Class  Size  and  Achievement 
(Boulder,  Colo.:  Laboratory  of  Education  Research,  Univ.  of  Colo., 
Sept.  1978).  Asa  teacher.  I  convey  information  better  and  gel  students 
to  think  more  seriously  about  it  when  I  am  dealing  with  smaller 
numbers— and  probably  I  am  typical  in  this  respect. 

7.  See  Keough,  op.  at.  supra  note  1,  at  19.  Keough  reports  that  in 
1955  there  were  30.2  pupils  per  teacher  in  public:  elementary  schools. 
In  1974  the  number  had  declined  to  22.7,  and  the  number  is  lower  to- 
day. 
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normal  have  taken  early  retirement  in  the  past  five 
years,  with  a  likely  result  that  the  average  number  of 
retirements  will  drop  in  the  eighties.  Most  retirees  are 
replaced  by  young  teachers  who  are  unlikely  to  give  up 
their  jobs  for  some  time.  The  reduced  turnover  rate, 
which  probably  will  go  lower,  clearly  has  diminished 
the  school's  ability  to  absorb  necessary  cuts  in  faculty 
and  staff. 

Financial  Exigency  and  Budget  Cutbacks.  A  third 
major  reason  for  reductions  in  force  is  loss  of  income. 
The  cutback  may  be  immediate  and  unexpected,  like 
the  termination  of  federal  funding  for  a  program  that 
employs  Title  I  teachers.  If  there  are  no  other  funds  to 
replace  the  lost  income,  usually  some  staff  members 
must  be  laid  off,  because  70  to  85  per  cent  of  school 

'■  budgets  is  for  salaries  and  fringe  benefits.  Money  can 

;  also  be  lost  if  voters  turn  down  school  budgets  or  if  ap- 
propriated hinds  are  substantially  cut.  The  "taxpayers' 
revolt"  has  meant  that  many  school  systems  have  had  to 

.  let  teachers  go.  Hie  overwhelming  approval  of  Propo- 
sition 13  in  California  presages  similar  budgetary 
rollbacks  in  other  parts  of  the  country. 

The  forced  cutback  in  teachers  may  also  result  from  a 
cause  less  dramatic  but  no  less  real.  Inflation,  which 
ravaged  school  budgets  in  the  latter  pan  of  the  seven- 
ties, promises  to  continue  its  debilitating  effect  in  the 
eighties.  Stead}  increases  in  the  cosi  ol  sei\iecs  and 
goods  from  double-digit  inflation  have  hil  schools  .is 
bard  as  they  have  hit  the  average  c  itizen.  As  the  Labor 
Department  reported  in  July  1979,  the  Consume!  Price 

j  Index  doubled  in  the  twelve-yeai  period  from  1967  to 
1979.  This  rate  ol  inflation,  whi<  h  hil  13.3  pel  <  ent  foi 
the  197'.)  calendai  year,  meant  thai  school  budgets  had 

I  to  double  in  ordei  to  provide  the  same  level  of  services  as 
they  did  twelve  years  ago.  The  squeeze  on  school  bud- 
gets that  inflation  creates  and  the  more  immediate 
crunch  that  fund  cutoffs  or  budget  rejections  produce 
are  not  likely  to  ease  as  the  nation  fa<  es  an  un<  ertain 
luuuc  cc  oik  >m\ . 

Program  Change.  A  fourth  factoi  thai  cm  require  .i 
ieduc  tion  in  force  isac  hange  in  program.  Foi  example. 


public  schools  have  experienced  a  substantial  decline  in 
the  need  for  home  economics  and  foreign  language 
teachers  and  a  greater  demand  for  teachers  trained  in 
learning  disabilities  and  reading.  Similar  program 
changes  have  occurred  in  higher  education.  For  exam- 
ple, most  schools  of  education  are  top-heavy  with  fac- 
ulty in  administration  but  need  more  faculty  in  special 
education.  Foreign  language  departments  have  had  to 
give  up  positions  because  of  low  demand  or  in  order  to 
make  room  for  expanding  departments  in  such  grow- 
ing areas  as  computer  science  and  health.  Thus  a  public 
school  or  college  may  need  to  terminate  faculty  in  some 
little-used  areas  in  order  to  provide  faculty  for  new 
programs  that  are  considered  more  vital  to  the  school's 
mission. 

Reduction  in  force  also  may  be  necessary  for  other 
reasons,  such  as  the  merging  of  schools  to  comply  with 
desegregation  requirements  or  to  consolidate  school 
districts.  Whatever  the  reason,  when  a  person's  employ- 
ment must  be  terminated  because  of  a  reduction  in 
force,  (he  school  district  usually  will  be  faced  with 
several  types  of  legal  problems.  The  next  issue  of  the 
Bulletin  will  examine  the  substantive  aspects  of  these 
issues.  It  will  not,  however,  review  the  possible  alter- 
natives, sue  hascarly  retirement,  teacher  retraining  pro- 
grams, and  extended  leaves  of  absence.  These  and  other 
ways  ol  dealing  with  retrenchment  are  considered  in  a 
number  of  publications.8  In  the  October  issue,  the 
Bulletin  will  publish  a  third  article  on  RIF,  which  will 
examine  the  procedural  questions  that  arise  in  a  RIF 
luai  ing  tc )  tei  m  mate  a  particular  employee.  The  fourth 
article  in  this  series  will  set  out  a  model  policy  that  will 
suggest  a  fair  and  educationally  sound  procedure  for 
deciding  on  and  implementing  teacher  layoffs. 


S    /,/.  at  in-  HI   See  also  Divok} ,  Burden  of  the  Seventies: . 
i  ol  Dec  line,  61  I'm  Deli  \  k\n-\s  S7  K)<  i  l979);andBc 
lune  1975). 
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SKLF-DEALING 


1  he  Kim  "commissionei  oi  direi  tor"  has  long  been 
nuclei  stood  to  (  ovet  any  public  officer  or  employee  who 
"under  [the]  authority"  of  his  public  post  is  authorized 
to  commit  the  unit  oi  agene  v  with  whi(  h  he  is  i  ou- 
nce ted.  It  is  not  nceess.u\  thai  he  have  the  title  ol  "com- 
missioner" oi  "director"  to  be  covered. 


In  the  Inst  case  lo  leac  h  the  North  Carolina  Supreme 
Court  under  this  statute,  the  Court  said:2 

This  law  was  enacted  to  enforce  a  well-recog- 
nized  and  salutary  principle,  both  of  the  moral 
law  and  public  policy,  that  he  who  is  entrusted 
with  the  business  ol  others  cannot  be  allowed  to 
make  sue  h  business  an  object  of  pecuniary  profit 
to  himself. 


IViNC    vim,  hS  s  t    904  (1910). 
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It  seems  beyond  doubt  that  the  prohibition  extends  to 
any  person  who,  while  exercising  a  public  trust  for  the 
unit  or  agency  he  serves,  makes  a  contract  with  himself 
in  his  private  capacity  for  his  private  financial  benefit.3 
How  much  private  financial  interest  must  the  public 
officer  or  employee  have  in  order  to  be  covered?  The 
statute's  language  suggests  that  any  interest  would  be 
adequate,  however  small.  It  is  generally  agreed,  how- 
ever, that  remote  and  exceedingly  small  financial  inter- 
ests would  not  invoke  this  statute.4  North  Carolina's 
Supreme  Court  has  never  ruled  on  this  question,  but  in 
State  v.  Williams,  which  involved  the  president  of  a 
private  firm,  it  suggested  the  possibility  of  an  answer  by 
saying,  "We  are  not  prepared  now  to  hold,  nor  is  it 
hecessary  to  decide,  that  the  statute  would  cover  the  case 

of  a  mere  stockholder  in  a  corporation "5  The  safe 

course  for  a  public  official,  however,  is  to  assume  that 
any  interest  is  enough  to  invoke  the  statute. 

PURCHASING  AND 
CONSTRUCTION  CONTRACTS 

The  cases  that  have  arisen  under  this  statute  have  in- 
volved purchasing  or  construction  contracts  and  addi- 
tional-compensation contracts.  Together  they  illus- 
trate how  the  statute  applies. 

The  first  case  to  reach  the  North  Carolina  Supreme 
Court  under  this  statute  was  State  v.  Williams.6  Wil- 
liams was  a  member  of  New  Bern's  board  of  aldermen; 
he  was  also  president  of  and  a  major  stockholder  in  a 
firm  from  which  the  city  made  a  purchase.  His  firm  was 
the  only  one  in  New  Bern  from  which  the  item  could  be 
bought.  The  decision  to  make  the  purchase  (involving 
only  $75.63)  was  made  by  the  city's  utilities  committee 
without  Williams'  knowledge,  and  the  item  was 
delivered  without  his  knowledge.  He  first  knew  of  the 
transaction  when  the  bill  for  the  goods  was  presented  to 
the  city  board  for  approval — a  common  practice  at  that 
time  in  many  cities.  At  Williams'  request  the  remaining 
members  excused  him  from  voting,  and  they  approved 
the  bill  for  payment. 

Williams  was  indicted,  found  guilty,  and  fined  SI 
and  costs.  On  appeal,  the  Supreme  Court  upheld  his 
conviction.  Williams  claimed  that  he  should  not  be 
found  guilty  because  he  did  not  know  about  the  order  or 


V  I  Ik  statute  refers  only  to  "benefit."  Self-dealing  and  conflict- 
of-interesl  statutes  have  traditionally  been  roncerned  principally 
with  contracts  01  anions  that  provide  the  public  officials  with  private 
liii.inu.il  gain.  Other  statutes  usually  cover  improper  political 
rewards,  nepotism,  and  other  nonfinancial  benefits. 

I  (  odes  of  ethics  and  self-dealing  statutes  often  expressly  leave 
out  minor  interests.  For  example,  a  code  of  ethics  adopted  by  the 
Charlotte  City  Council  in  1978  requires  that  a  council  member 
iIim  lose  his  lin.iin  ial  interests  only  when  his  ownership  in  the  firm  in 
question  is  5  per  cent  oi  more  of  its  capital  stock. 

5.   153  N.C.  595,  599.  68  S.E.  900.  904  (1910). 

ti.  Id. 


the  delivery  and  had  not  taken  any  part  in  approving 
the  bill  for  payment.  Thus  he  had  no  part  in  making  the  I  j 
contract.  The  Court  agreed  that  there  was  "no  evidence  I] 
of  moral  turpitude''  but  then  declared  that  "[wjhether 
the  defendant  had  actual  knowledge  of  the  transaction 
is  immaterial. .  .[and  the]  fact  that  he  retired  from  the 
meeting  when  the  board  of  aldermen  audited  and  paid 
the  bill  does  not  change  the  character  of  the  transac- 
tion." The  offices  Williams  held  with  the  city  and  with 
the  firm  were  sufficient  to  bring  him  under  the  statute's 
terms. 

For  purposes  of  the  self-dealing  statute,  the  key  hold- 
ings in  Williams  are  that  (1)  members  of  local  govern- 
ing boards  are  parties  to  all  contracts  of  their  unit,  and 
(2)  the  president  of  a  corporation  is  a  party  to  all  con- 
tracts of  the  firm. 

But  what  if  Williams  had  been  merely  an  employee  of 
the  firm  rather  than  its  president?  Would  simple  em- 
ployment have  invoked  the  statute? 

A  case  involving  this  question  also  arose  in  New  Bern 
in  the  same  year  as  Williams — State  v.  Weddell.1  In 
Weddell  the  Court  found  the  defendant  not  guilty. 
Weddell  was  employed  as  timekeeper  and  office  man  for 
a  firm  that  held  a  street-construction  contract  with  the 
city.  Shortly  after  taking  this  job,  he  was  elected  to  the 
city's  board  of  aldermen.  A  few  weeks  later,  after  adver- 
tising for  bids,  the  city  awarded  another  contract  to  the 
same  firm,  the  low  bidder.  As  an  alderman.  Weddell 
moved  and  voted  to  award  the  contract  to  his  employer.  ,i 
On  instruction  from  the  judge,  the  superior  court  jury 
rendered  a  special  verdict,  finding  that  Weddell  was 
paid  a  straight  salary  that  did  not  change  during  any  of 
the  contracts,  that  he  did  not  supervise  the  work  for  the 
firm  or  inspect  the  work  for  the  city,  and  that  his 
bookkeeping  duties  involved  other  contracts  held  by  the 
firm.  Both  the  trial  court  and  the  State  Supreme  Court 
agreed  that  Weddell  had  not  violated  the  self-dealing  ; 
statute.  He  was  only  the  firm's  employee  and  had  not 
acted  for  it  in  submitting  the  bid  or  in  making  the  con-  , 
tract.  (The  Chief  Justice,  however,  noted  that  Weddell's 
conduct  was  "not  altogether  seemly"  and  was  "not  to  be 
commended.") 

Nineteen  years  later,  in  State  v.  Debna?n*  a  trial  jury 
found  that  the  manager  of  an  automotive  firm  (wholly 
owned  by  his  wife)  who  served  as  chairman  on  a  school    ' 
board  had  no  financial  interest  in  a  contract  made  by 
two  of  the  firm's  sales  representatives  with  the  school    : 
board.  The  fact  that  he  was  paid  a  straight  salary  and 
received  no  commission  on  the  sales  convinced  the  jury    | 
that  he  was,  with  respect  to  the  contract  in  question,  an 
ordinary  employee.  The  superior  court  held  Debnam 
not  guilty  of  having  a  financial  interest  in  light  of  these    i 
facts  found  by  the  jury  in  a  directed  verdict.  While  the    j 


7.  153  N.C.  587,  68  S.E.  897(1910). 

8.  19fi  N.C.  740.  146  S.E.  857  (1929). 
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State  Supreme  Court  found  no  error  when  the  case  was 
appealed,  it  was  not  necessary  for  the  Court  to  decide 
whether  the  jury's  findings  were  correct,  and  it  could 
well  be  that  in  another  case  a  manager  or  someone  in  a 
position  between  a  mere  employee  and  the  presidency 
would  be  found  to  have  sufficient  interest  to  bring  him 
under  the  statute's  prohibitions— especially  if  he  acted 
for  the  private  firm  (which  was  not  charged  in  the  Deb- 
nam  case). 

The  most  recent  construction-contract  case,  Lex- 
ington Insulation  Company  v.  Davidson  County? 
reached  the  Supreme  Court  in  1955.  The  chairman  of 
the  county  board  of  commissioners  was  secretary- 
treasurer  and  bookkeeper  of  the  insulation  company 
and  owned  one-third  of  its  stock.  In  1951  the  county- 
manager,  who  was  also  county  accountant,  executed  a 
contract  with  the  company  for  insulation  work  to  be 
done  on  the  county  home  and  the  com  thouse  at  a  cost  of 
J2.777.32.  The  chairman  served  as  agent  for  the  com- 
pany in  making  the  contract  and  signed  a  voucher  to 
pay  the  company  before  work  began.  The  manager- 
accountant  certified  that  funds  for  the  payment  had 
been  properly  appropriated.  This  was  not,  in  fact,  the 
case.  No  appropriation  had  been  made,  and  (he  other 
commissioners  had  no  knowledge  of  the  contract. 

Soon  after  the  work  started,  anothei  commissionei 
learned  of  the  arrangement  anil  immediately  called  a 
board  meeting.  The  board  demanded  that  the  work  stop 
and  the  payment  be  returned.  The  chairman  returned 
the  money,  and  the  firm  brought  suit  to  recover  the 
value  of  the  work  that  had  been  performed. 

In  superior  court  the  jury  awarded  the  linn  SI, 000. 
The  county  appealed  this  decision,  claiming  that  its 
motion  for  nonsuit  should  have  been  sustained,  since 
the  contract  was  dearly  void  (which  the  plaintiff  ad- 
mitted), and  no  compensation  should  have  been  al- 
lowed for  the  work.  The  Supreme  Conn  noted  that  the 
contract  clearly  violated  the  provisions  ot  G.S.  14-234, 
which  prohibit  an  officer  who  exercises  a  publii  trust 
from  making  a  contract  for  his  own  benefit.  And  as  to 
the  firm's  right  to  recover  for  the  value  of  the  work  done, 
the  Court  stated:10 

No  man  ought  to  be  heard  in  am  court  of  justice 
who  seeks  to  reap  the  benefits  of  a  transaction 
whic  h  is  founded  on  or  arises  out  of  a  criminal 
misconduct  and  which  is  in  direct  contravention 
of  the  public  policy  of  the  State. 

Public  office  is  a  public  trust,  and  this  Court 
will  not  countenance  the  subversion  thereof  for 
private  gain.  Not  only  will  it  declare  void  and  un- 
enforceable any  <  ontract  between  a  public  official, 
or  a  board  of  which  he  is  a  member,  and  himself. 


oracompam  in  which  he  is  financially  interested, 
whereby  he  stands  to  gain  by  the  transaction,  but 
it  will  also  deny  recovery  on  a  quantum  meruit 
basis.11 

The  Court  in  this  case  followed  the  decision  in  Wil- 
liams, holding  that  the  chairman  acted  for  the  county  in 
making  the  contract  and  was  a  party  to  the  contract  even 
though  the  contract  was  signed  by  the  manager-ac- 
countant. The  private  interest  in  this  case  rested  not 
with  the  firm's  president  but  with  its  secretary- 
treasurer,  who  was  a  major  stockholder — an  interest  the 
Court  found  sufficient  to  invoke  coverage  of  G.S.  14-  * 
234. 

ADDITIONAL-COMPENSATION  CONTRACTS 

A  second  group  of  decisions  involves  situations  in 
which  governing  board  members  have  contracted  to 
perform  extra  or  special  services  for  the  unit  they  serve. 
The  Court  has  uniformly  held  that  these  contracts 
violate  the  conflict-of-interest  statute. 

Snipes  v.  Winston  was  the  first  such  case  to  arise.12 
Snipes  was  a  member  of  the  Winston  board  of  aldermen 
before  the  town  merged  with  Salem  to  form  Winston- 
Salem.  He  joined  with  the  other  aldermen  to  elect  him- 
sell  "street  boss"  to  supervise  work  on  Winston's  streets 
and  sewers  for  six  months.  He  was  to  receive  $50  a 
month  in  addition  to  his  compensation  as  alderman. 
Two  months  after  he  started  this  job,  a  new  board  was 
elected  and  refused  to  continue  the  arrangement  and 
Snipes's  pay.  He  then  brought  suit  for  the  additional 
four  months'  pay  due  under  the  contract.  Both  the 
lower  court  and  the  Supreme  Court  found  the  arrange- 
ment to  be  contrary  to  long-standing  public  policy  and 
denied  recovery: 

It  is  against  public  policy  to  permit  such  con- 
trai  ts  to  be  enforced.  It  would  be  unsafe  to  permit 
the  plaintiff,  acting  as  employer,  to  become  him- 
self, by  the  same  bargain,  employee. 

Citing  with  approval  the  rule  that  no  person  can  serve 
two  masters  whose  interests  are  in  conflict,  the  Court 
held  that  the  contract  was  void  and  unenforceable. 

While  this  case  did  not  arise  under  the  statute  now 
codified  as  G.S.  14-234,  the  decision  is  based  on  the 
principle  embodied  in  that  statute.  It  seems  clear  that 


9.  243  N.C.  252,  90  S.E.  496  (1955). 
10.  243  N.C.  255,  90  S.E.  499  (1955). 


11.  Cases  arising  under  the  conflict-of-interest  statutes  must  be 
distinguished  from  those  that  are  void  and  unenforceable  for  other 
reasons  and  when  moral  turpitude  is  not  involved.  When  the  contract 
is  void  because  of  failure  to  advertise  properly  or  because  a  proper 
appropriation  was  not  made,  the  contractor  may  usually  recover  from 
i In  governmental  unit  for  the  just  and  reasonable  value  of  the  goods 
and  services  rendered.  See  Realty  Company  v.  Charlotte,  198  N.C.  564. 
152  S.E.2d  686  (1930);  Hawkins  v.  Dallas,  229  N.C.  561,  50  S.E.2d  561 
( 1948):  Manufacturing  Co.  v.  Charlotte,  242  N.C.  189.  87  S.E.2d  204 
(1955). 

12.  126  N.C.  374,  35  S.E.  610(1900). 
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had  Snipes  been  indicted  under  the  criminal  statute,  the 
Court  would  have  upheld  his  conviction. 

Ten  years  later,  in  two  Guilford  County  cases,  the 
State  Supreme  Court  expressly  said  that  a  person  who 
contracts  for  service  with  a  board  on  which  he  serves 
violates  the  law.13  In  the  first  case  Davidson,  a  Guilford 
County  commissioner  had  been  directed  by  his  board  to 
inspect  a  certain  bridge.  He  did  so  and  submitted  a  bill 
of  $3  for  the  day's  work  plus  mileage  of  80  cents.  The 
board  denied  payment,  and  both  the  lower  and  Su- 
preme courts  upheld  its  action. 

The  Supreme  Court  first  noted  that  by  a  special  act  of 
the  legislature,  the  Guilford  County  commissioners 
were  to  receive  $3  a  day  for  their  services  plus  5  cents  per 
mile  travel  allowance  in  attending  board  meetings  and 
that  "this  shall  be  full  compensation  of  said  board  for 
all  services  whatsoever."  Noting  that  the  statute  made  it 
a  misdemeanor  for  any  county  commissioner  to  make  a 
contract  "for  his  own  benefit"  with  the  county  he 
serves,  the  Court  then  stated: 

It  follows,  therefore,  that  if  the  plaintiff  in  dis- 
charging [the  work  in  question]  acted  as  a  county 
commissioner,  he  was  forbidden  to  receive  any 
compensation  other  than  that  [prescribed  by  law]. 
And  if  he  acted  by  virtue  of  a  contract,  either  ex- 
press or  implied,  with  the  board,  it  was  an  indict- 
able offense,  and  he  is  not  entitled  to  recover 
anything.  This  has  already  been  decided  in  this 
State  in  Snipes  v.  Winston,  126  N.C.  375. 

Independently  of  any  statute  or  precedent,  upon 
the  general  principles  of  law  and  morality  a 
member  of  an  official  board  cannot  contract  with 
the  body  of  which  he  is  a  member.  To  permit  it 
would  open  the  door  wide  to  fraud  and  corrup- 
tion.  The  other  members  of  the  board  in  allowing 
compensation  thus  to  one  of  their  members  would 
be  aware  that  each  of  them  in  turn  might  receive 
contracts  and  good  compensation,  and  thus 
public  office,  instead  of  being  a  public  trust, 
would  become,  in  the  language  of  the  day,  "a 
private  snap." 

In  this  particular  case  there  is  no  reason  to  sup- 
pose that  the  slightest  wrong  was  intended  or  that 
the  compensation  was  excessive,  but  it  is  a  princi- 
ple that  is  at  stake.  Such  conduct  cannot  be 
recognized  or  permitted.14 

The  second  case  also  involved  a  claim  lor  one  day's 
pay  of  $3.15  The  situation  was  identical  to  the  one  in 
Davidson  except  that  the  defendant  was  chairman  of  the 
county  board  of  highway  commissioners — and  the 
Court  reached  the  same  decision  for  the  same  reasons. 

The  most  recent  case  of  this  type  is  Carolina  Beach  v. 
Mintz.16  In  the  early  1930s  Carolina  Beach  had  the  com- 


mission form  of  government.  Mintz  was  elected  to  the 
town  board  as  finance  commissioner.  He  had  general 
supervision  over  all  town  financial  matters.  The  town's 
charter  provided  that  the  finance  commissioner  should 
receive  $25  a  year  as  compensation.  While  Mintz  served 
on  the  board,  the  board  contracted  to  pay  him  also  for 
service  as  town  clerk.  Later  the  town  brought  action  to 
recover  the  $807.75  extra  salary  that  had  been  paid 
Mint/.  He.  in  turn,  made  a  counterclaim  for  $819.65  to 
cover  expenses  and  services  for  which  the  town  had  not 
paid  him. 

The  Court  pointed  to  its  decisions  in  the  Snipes  and 
Davidson  cases  and  held  that  the  agreement  with  Mintz 
for  extra  service  violated  the  self-dealing  statute  and 
Mintz  should  repay  the  sums  he  had  received.  Since  the 
contract  violated  the  criminal  statute,  the  Court  would 
not  allow  Mintz  recovery  under  the  principle  of  quan- 
tum meruit  for  the  value  of  his  services  as  town  clerk.17 

PROHIBITIONS  OF  FINANCIAL  INTEREST 

G.S.  14-234  is  broad  in  its  coverage  and  applies  to  self- 
dealing  by  all  public  officers  and  employees.  But  it  does 
not  cover  "conflicts"  of  employees  or  off  icers  (except  for 
members  of  the  unit's  governing  body)  who  may 
contract  with  the  unit  they  serve  when  they  do  not  act 
for  the  unit.  For  example,  a  sanitation  superintendent 
could  sell  his  city  a  typewriter  from  his  office  equip- 
ment store  without  violating  this  statute  if  he  did  not 
act  for  the  city  in  making  the  contract. 

Concerned  that  public  officers  and  employees  of  the 
state's  educational,  charitable,  and  penal  institutions 
could,  even  indirectly,  profit  from  their  public  posi- 
tions, the  legislature  in  1897  imposed  special  restric- 
tions on  their  financial  interests  in  contracts  with  the 
public  agencies  they  served.  The  legislation,  entitled 
"An  act  for  the  protection  of  educational  and  other 
institutions,"  is  now  codified  as  G.S.  14-236.  It  reads  as 
follows: 

Acting  as  agent  for  those  furnishing  supplies 
for  schools  and  other  State  institutions. — If  any 
member  of  any  board  of  directors,  board  of  man- 
agers, board  of  trustees  of  any  of  the  educational, 
charitable,  eleemosynary  or  penal  institutions  of 
the  State,  or  any  member  of  any  board  of  educa- 
tion, or  any  county  or  district  superintendent  or 
examiner  of  teachers,  or  any  trustee  of  any  school 


13  Davidson  \.  Guilford.  152  N.C.  436.  67  S.F..  918  (1910). 

1  i  1,1  at  137. 

15.  King  v.  Guilford,  152  N.C.  438.  67  S.E.  919  (1910). 

16  212  N.C.  578,  194  S.E.  309(1937). 


17.  Additional-compensation  cases  are  less  likely  to  arise  toda\  In 
all  (il  the  cases  discussed  here  the  salaries  of  the  board  members 
involved  had  been  set  by  statute  in  language  that  established  those 
salaries  as  total  compensation.  The  statutes  now  authorize  city  and 
county  governing  boards  to  set  their  own  salaries,  to  revise  them,  and 
to  recognize  in  the  salaries  additional  duties  or  responsibilities  that 
may  be  imposed  on  members.  See  N.C.  Gen.  Stat.  §  153A-28,  cov- 
ering county  commissioners  and  N.C.  Gen.  Stat.  §  I60A-64,  apply- 
ing to  city  off  i<  eis.  Salaries  for  school  board  members  may  be  changed 
by  the  board  ol  i .  >unt\  commissioners.  See  N.C.  Gen.  Stat.  §  1 15-29. 
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or  other  institution  supported  in  whole  or  in  part 
from  any  of  the  public  funds  of  the  State,  or  any 
officer,  agent,  manager,  teacher  or  employee  of 
such  boards, 

shall  have  any  pecuniary  interest,  either  directly 
or  indirectly,  proximately  or  remotely  in  supply- 
ing any  goods,  wares  or  merchandise  of  any  nature 
or  kind  whatsoever  for  any  of  said  institutions  or 
schools; 

or  if  any  of  such  officers,  agents,  managers, 
teachers  or  employees  of  such  institution  or 
school  or  State  or  county  officer  [emphasis  added]; 

shall  act  as  agent  for  any  manufacturer,  mer- 
chant, dealer,  publisher  or  author  for  any  article 
of  merchandise  to  be  used  by  any  of  said  in- 
stitutions or  schools;  or 

shall  receive,  directly  or  indirectly,  any  gift, 
emolument,  reward  or  promise  of  reward  for  his 
influence  in  recommending  or  procuring  the  use 
of  any  manufactured  article,  goods,  wares  or  mer- 
chandise of  any  nature  or  kind  whatsoever  by  any 
of  such  institutions  or  schools; 

he  shall  be  forthwith  removed  from  his  position 
in  the  public  service,  and  shall  upon  conviction  be 
deemed  guilty  of  a  misdemeanor  and  fined  not  less 
than  fifty  dollars  nor  more  than  five  hundred 
dollars  and  be  imprisoned,  in  the  discretion  of  the 
court. 

Those  covered  by  the  statute  are  prohibited  from  (1) 
having  a  financial  interest  in  supplying  goods,  wares, 
or  merchandise  to  schools  and  institutions;  (2)  acting  as 
an  agent  for  those  supplying  merchandise;  and  (3) 
teething  a  reward  for  influencing  the  possible  use  of 
[goods,  wares,  merchandise,  or  manufactured  article. 
[The  statute  is  thus  quite  broad.  For  example,  the  fol- 
lowing persons  would  appear  to  be  in  violation  under 
[the  circumstances  described:  (1)  a  public  school  music 
teacher  who  owns  a  music  store  and  sells  instruments  to 
her  employer,  the  school  board;  (2)  a  guard  in  a  prison 
camp  who  owns  a  farm  and  sells  fresh  vegetables  to  the 
prison  superintendent  for  use  in  the  prison  mess;  or  (3) 
a  state  university  professor  who  recommends  buying  a 
certain  publisher's  books  for  the  university's  library 
and  receives  a  gift  from  that  publisher  as  a  reward. 

Not  many  people  seem  to  know  that  this  statute 
^exists.  Apparently  only  one  case  arising  under  it  has 
reached  the  North  Carolina  Supreme  Court — the  Deb- 
mam  case  discussed  above.  Newspaper  accounts  indi- 
cate occasional  violations  or  criticisms  of  officers  and 
employees  who  have  been  publicly  charged  with 
having  an  interest  in  contracts  with  the  school  or  insti- 
tution that  they  serve,  but  criminal  indictments  under 
jG.S.  14-236  appear  to  be  rare. 

All  state  and  county  officers  are  prohibited  from  serv- 

g  as  agents  for  firms  that  deal  with  schools  and 
nstitutions  and  from  receiving  rewards  for  influencing 

hools  and   institutions  in   making  particular  pur- 


chases— a  fact  that  also  seems  to  be  overlooked.  For  ex- 
ample, a  member  of  the  State  Board  of  Agriculture  who 
represents  a  firm  that  sells  tractors  to  the  state  for  use  at 
prison  farms  would  appear  to  be  violating  the  statute. 
And  so  would  a  county  commissioner  who  represents  a 
publisher  in  selling  books  to  a  state  university  library. 
On  the  other  hand,  it  would  appear  that  the  Board  of 
Agriculture  member  and  the  county  commissioner 
would  not  violate  the  statute  by  representing  their  firms 
in  selling  the  same  merchandise  to  the  Departments  of 
Administration  or  Transportation. 

Members  of  county  boards  of  education  and  school 
committees  face  even  greater  penalties  when  school 
supplies  are  purchased  from  one  of  their  members.  G.S. 
14-237  states: 

Buying  school  supplies  from  interested  offi- 
cer.— If  any  county  board  of  education  or  school 
committee  shall  buy  school  supplies  in  which  any 
member  has  a  pecuniary  interest,  the  members  of 
such  board  shall  be  removed  from  their  positions 
in  the  public  service  and  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor. 

The  1943  recodification  of  the  statutes  modified  the 
language  in  the  above  statute  to  require  removal  of  all 
members  of  a  school  board  or  committee  that  buys 
supplies  from  one  of  its  members.  From  1901 — when 
the  statute  was  originally  enacted — until  the  recodifica- 
tion, only  the  member  who  sold  the  supplies  was 
subject  to  removal. 

GROWTH  OF  EXCEPTIONS 

The  general  principles  underlying  the  prohibitions 
against  self-dealing  and  conflicts  of  interest  are  widely 
approved  and  supported.  But  the  prohibitions  may  at 
times  impose  hardships  for  some  governmental  units 
and  agencies — especially  in  small  governmental  units 
where  only  one  merchant  in  the  community  may  dis- 
tribute an  item  needed  by  the  local  government.  The 
prohibitions  often  mean  barring  some  people  from 
local  office  or  denying  the  local  government  convenient 
purchase  of  goods  and  services.  Officials  frequently  ask 
whether  it  makes  sense  to  buy  from  a  distant  vendor  at 
greater  cost.  Transactions  with  governing  board  mem- 
bers who  are  local  vendors  often  have  involved  no 
question  of  moral  turpitude— as  several  of  the  above 
cases  show.  Informal  reports  indicate  that  local  gov- 
erning board  members  have  often  made  sales  to  their 
units  at  prices  lower  than  those  offered  to  other 
customers. 

Many  students  of  public  procurement  and  ethics  have 
concluded  that  a  strict  prohibition  against  self-dealing 
is  not  necessary  in  order  to  protect  the  public  interest 
and  prevent  public  officials  and  employees  from  feath- 
ering their  own  nests.  They  suggest  that  if  all  transac- 
tions with  public  officers  and  employees  were  openly 
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authorized  and  publicized,  the  openness  of  the  transac- 
tions would  afford  adequate  public  protection— and 
often  reduce  public  expenses.18  These  considerations 
have  led  the  legislature  to  write  several  exceptions  into 
the  North  Carolina  statute. 

Banking.  The  first  exception  came  in  1929,  over  100 
years  after  the  statute  was  enacted.  The  law  was 
amended  to  except  public  officials  who  transact  busi- 
ness with  banks  or  banking  institutions  if  the  transac- 
tion was  authorized  by  a  specific  resolution  of  the 
governing  body  and  if  the  governing  body  member  with 
the  banking  interest  does  not  vote.19  In  the  late  1920s 
many  small  towns  and  counties  had  a  single  bank,  and 
this  legislation  permitted  using  the  local  bank  without 
losing  the  benefit  of  public  service  by  its  owners  and 
officials. 

Serving  needy  persons.  With  the  advent  of  extensive 
state  and  federal  programs  to  aid  needy  persons,  many 
local  officials — especially  those  associated  with  county 
government — were  faced  with  possible  conflicts  under 
the  statute.  In  1969  the  statute  was  amended  again  to 
authorize  members  of  governmental  boards,  agencies, 
and  commissions  to  accept  remuneration  from  the 
public  board,  agency,  or  commission  for  services,  facil- 
ities, or  supplies  furnished  directly  to  needy  persons 
under  state  or  federal  programs  to  aid  needy  persons.20 
If  this  exception  is  to  be  available  to  a  public  official,  it 
is  necessary  that  participation  in  the  program  as  a 
provider  be  open  on  a  nondiscriminatory  basis  to  all 
practitioners  in  the  profession  or  occupation,  that  the 
needy  person  be  able  to  select  the  provider  from  among 
all  those  available,  that  the  remuneration  be  at  standard 
rates,  and  that  the  member  involved  take  no  part  in 
approving  his  own  bill  or  claim. 

Savings  and  loan  associations.  In  1975  the  banking 
exception  was  modified  to  include  transactions  with 
savings  and  loan  associations.21 

Public  utilities.  Two  years  later  the  banking  excep- 
tion was  again  amended  to  include  regular  business 
transactions  with  public  utilities  regulated  by  the  State 
Utilities  Commission  with  the  same  conditions  that 
apply  to  banking  transactions.22  This  amendment,  for 
example,  removed  the  possibility  of  a  criminal  charge 
against  a  city  council  member  who  was  a  major 
stockholder  in  a  power  company  from  which  the  city 
bought  electricity. 

Governing  bodies  in  small  cities  and  counties.  The 
broadest  exemption  to  the  general  coverage  of  G.S.  14- 
234  came  in  1979,  when  most  of  the  elected  officials  of 


18.  See,  e.g.,  Art.  12,  "Ethics  in  Public  Contracting,"  in  the  Model 
Prot  urement  Code  for  Stale  and  Local  Governments  approved  by  the 
American  Bar  Association  on  February  13,  1979. 

19  \  (.    Sess.  Laws  1929,  Ch.  19.  §  1. 

20  N  C.  Sess.  Laws  1969,  Ch.  1027. 

21.  N.C.  Sess.  Laws  1975.  Ch.  409. 

22.  N.C.  Sess.  Laws  1977.  Ch.  24 


the  state's  cities  and  counties  were  given  a  limited 
exemption — as  were  certain  members  of  social  services, 
health,  and  area  mental  health  boards.23 

The  following  local  elected  officials  are  exempted  to 
some  extent  and  subject  to  the  limitations  described 
later:  (1)  those  who  hold  an  elective  office  "of  a  village, 
town,  or  city  having  a  population  of  no  more  than  7 ,500 
according  to  the  most  recent  official  federal  census  . .  ." 
(emphasis  added);  and  (2)  those  who  hold  an  elected 
office  "of  a  county  within  which  there  is  located  no 
village,  town,  or  city  with  a  population  of  more  than 
7,500  according  to  the  most  recent  official  federal 
census  .  .  ."  (emphasis  added). 

North  Carolina  has  455  active  cities  and  towns;  in 
1970  only  45  had  populations  of  more  than  7,500. 
Assuming  an  average  governing  body  of  five  members 
plus  a  mayor,  about  2,400  of  the  state's 2,700  municipal 
officials  come  within  the  exception. 

According  to  the  1970  census,  61  counties  have  no 
incorporated  place  of  7,500  or  more.  The  typical  board 
of  county  commissioners  has  five  members.  This  means 
that  some  300  of  the  state's  500  county  commissioners 
may  take  advantage  of  the  exemption,  in  addition  to  61 
sheriffs  and  61  registers  of  deeds  and  a  few  coroners — a 
total  of  approximately  425  county  elected  officials. 

Do  elected  members  of  county  boards  of  education 
come  within  the  exemption?  The  answer  to  this 
question  is  not  completely  clear,  but  the  weight  of 
interpretation  suggests  that  they  do  not.  First,  the 
statute's  language  covers  officials  of  a  county  rather 
than  those  who  serve  within  a  county's  geographical 
area.  Second,  if  the  latter  interpretation  were  assumed, 
the  express  listing  of  village,  town,  and  city  officials  has 
no  meaning,  since  all  municipal  officials  serve  within 
some  county.  Moreover,  if  service  within  a  county  is 
assumed  as  the  correct  interpretation,  not  only  would 
county  school  officials  be  covered  but  also  sanitary 
district  board  members  and  perhaps  clerks  of  court,  city 
school  board  members,  judicial  officials,  soil  conserva- 
tion district  officials,  and  others. 

Whatever  the  correct  interpretation  may  be,  the  wise 
course  for  officials  who  are  not  directly  associated  with 
the  general  county  government  is  to  assume  that  the 
exemption  does  not  apply  to  them.  Furthermore,  even  if 
the  new  exemption  statute  is  read  to  include  school 
officials,  the  language  of  G.S.  14-236  (which  prohibits 
school  officials  from  having  any  financial  interest  in 
the  sale  of  goods  to  the  unit  they  serve)  would  still  make 
doing  business  with  their  units  illegal.24 


23.  N.C.  Sess.  Laws  1979.  Ch.  720. 

24.  A  second  set  of  exempted  officials  not  discussed  here  are 
physii  tans,  pharmacists,  and  dentists  who  hold  appointed  offices  as 
members  ol  count)  social  services  boards,  local  boards  of  health,  and 
area  mental  health  boards  in  counties  within  which  there  is  no 
incorporated  place  of  more  than  7.500  population. 
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The  above  officials  are  exempted  from  the  G.S.  14- 
234  prohibitions  if  three  key  limitations  are  observed: 

( 1 )  The  official  entering  into  the  contract  with  his  unit 
does  not  in  any  manner  in  his  official  capacity 
participate  in  making  the  contract. 

(2)  The  contract  or  undertaking  is  authorized  in  an 
open  meeting  and  recorded  in  the  minutes  by  a 
specific  resolution  of  the  governing  body  con- 
cerned. 

(3)  The  amount  involved  in  the  undertaking  or  con- 
tract or  series  of  undertakings  or  contracts  does  not 
exceed  within  any  12-month  period 

— $10,000  for  medically  related  services,  and 

— $5,000  for  other  goods  or  services. 

(The  limit  for  some   individuals  could  thus  be 

$15,000.) 
In  addition,  all  such  undertakings  or  contracts  and 
their  amounts  must  be  reported  in  the  unit's  annual 
financial  audit,  and  the  unit's  governing  board  must 
keep  posted  at  all  times  a  current  listing  of  all  under- 
takings or  contracts  made  with  any  of  the  officials 


subject   to   this  exemption  during  the  preceding   12 
months. 

The  dollar  limitations  on  the  value  of  annual  con- 
tracts or  undertakings  with  officials  who  come  within 
the  exemption  apply  only  to  those  for  "medically  re- 
lated services"  and  those  for  "other  goods  or  services." 
Contracts  and  undertakings  not  involving  goods  or 
services  have  no  dollar  limits.  Thus,  for  example, 
officials  within  the  classes  covered  by  the  exemption 
may  contract  with  their  boards  for  constructing 
buildings,  purchasing  land,  leasing  real  property,  or 
buying  liability  insurance  without  limit  as  to  the  value 
of  the  contracts.25 


25.     Inl lal    reports   from   those  who  followed   the   1979  act 

through  the  legislative  process  suggest  that  legislators  probably 
intended  ih<-  $5,000  limit  (a)  to  apply  to  all  contracts  and  not  just  to 
1 1  in ti. n  ts  lot  goods  and  services,  or(b)  to  authorize  self-dealing  tinder 
i  he  safeguards  of  the  legislation  only  for  transactions  involving  goods 
.mil  services    I  In  language  of  the  exemption,  however,  does  not  seem 
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STRIP  SEARCHES  OF  STUDENTS  REQUIRE 
PROBABLE  CAUSE— OTHER  SEARCHES  ONLY 
REASONABLE  GROUNDS.  M.M.  v.  Anker,  607  F.2d 
589  (2d  Cir.  1979). 

Facts:  M.M.,  a  fifteen-year-old  girl  in  a  New  York 
City  school,  sued  her  school  administrators  in  federal 
district  court  for  violating  her  Fourth  Amendment 
rights  against  an  unreasonable  search.  The  events 
leading  up  to  the  search  began  after  a  fire  drill,  when 
she  was  discovered  crouched  behind  a  door  with  anoth- 
er girl's  pocketbook.  M.M.  said  that  it  was  hers  but 
surrendered  it  when  the  other  girl  claimed  it.  M.M.  also 
had  taken  down  classroom  posters  to  give  to  her  sister. 
This  information  was  reported  to  the  dean  of  women, 
who  summoned  the  student  to  her  office.  Although  no 
theft  had  been  reported,  the  dean  began  to  search  M.M., 
saying  that  she  wanted  to  clear  her  in  the  event  that  she 
was  accused  of  stealing.  The  girl  said  she  had  nothing 
that  did  not  belong  to  her  and,  upon  request,  dumped 
the  contents  of  her  book  bag  onto  the  table.  When  the 
dean  reached  for  a  bus  pass  holder,  the  girl  grabbed  it. 
The  dean  thought  she  saw  a  marijuana  pipe  in  the 
holder.  M.M.  refused  to  surrender  the  holder  and  then 
thitw  it  onto  the  table.  From  the  table,  it  skidded  to  the 
floor  and  was  retrieved  by  M.M.,  who  made  a  tucking 
motion  at  the  waistband  of  her  blue  jeans  when  she 


handed  it  back.  When  the  administrator  told  her  to 
open  her  clenched  fist,  the  fist  was  empty.  After  a  futile 
search  of  the  room  for  the  pipe,  female  security  guards 
were  summoned  and  conducted  a  search  of  M.M.  down 
to  her  underwear.  The  search  produced  nothing.  The 
administrator  justified  the  search  because  of  M.M.'s 
background  and  the  possibility  of  theft  and  because  of 
the  girl's  excited  state,  attitude,  and  failure  to  respond 
to  general  questions  about  what  happened. 

A  jury  returned  a  verdict  for  the  school  administra- 
tors, finding  that  reasonable  grounds  for  the  search 
existed  and  that  the  search  was  not  unreasonably  intru- 
sive.  The  judge  reversed  the  jury  and  directed  a  verdict 
against  the  defendants.  The  trial  court  said  that  the 
information  on  which  the  search  was  made  did  not  even 
come  up  to  the  lower  "reasonable  suspicion"  standard 
that  is  usually  applied  when  determining  whether  a 
search  of  a  student  complies  with  the  Fourth  Amend- 
ment requirement  for  a  lawful  search. 

Holding:  The  Second  Circuit  Court  of  Appeals  af- 
firmed the  trial  court.  It  agreed  that  the  initial  decision 
to  search  M.M.  was  predicated  on  no  more  than  "mere 
suspicion"  that  M.M.  "might"  have  stolen  some  un- 
identified object. 

Although  it  affirmed  the  decision,  the  Second  Circuit 
specifically  upheld  the  lower  "reasonable  suspicion" 


L2 


SCHOOL  LAW  BULLETIN 


standard  in  conducting  school  searches  because  the 
unique  relationship  between  teachers  and  students 
justifies  greater  flexibility  in  applying  the  Fourth 
Amendment  in  a  school  setting.  It  went  on  to  say, 
however,  that  as  the  intrusiveness  of  the  search  inten- 
sifies, the 

standard  of  Fourth  Amendment  "reasonableness" 
approaches  probable  cause,  even  in  the  school 
context.  Thus,  when  a  teacher  conducts  a  highly 
intrusive  invasion  such  as  the  strip  search  in  this 
case  it  is  reasonable  to  require  that  probable  cause 
be  present. 
It  was  clear  to  the  appellate  court  that  the  school  de- 
fendants did  not  have  probable  cause  before  conduct- 
ing the  strip  search.  Damages  of  $7,500  were  upheld  for 
what   the   trial  court  described  as  "angrily  helpless 
humiliation"  of  the  student. 

UNVALIDATED  INTELLIGENCE  TESTS  MAY 
NOT  BE  USED  IN  IDENTIFYING  EMR  CHIL- 
DREN. Larry  P.  v.  Riles F.  Supp.  

(No.  C-71-2270  RFP,  N.D.  Cal.  Oct.  16,  1979). 

Schools  no  longer  may  use  unvalidated  intelligence 
tests  in  identifying  black  children  as  educable  mentally 
retarded  children  and  placing  them  in  segregated  spe- 
cial education  classes  for  EMR  children. 

The  court  in  Larry  P.  v.  Riles  held  that  schools  that 
use  such  tests  violate  Title  VI  of  the  Civil  Rights  Act  of 
1964,  Section  504  of  the  Rehabilitation  Act  of  1973,  and 
P.L.  94-142,  the  Education  of  All  Handicapped  Chil- 
dren Act,  and  also  the  equal  protection  clause  of  the 
Fourteenth  Amendment  to  the  federal  Constitution. 

The  violation  occurs,  the  court  said,  because  the  tests 
are  racially  and  culturally  biased;  have  a  discriminatory 
impact  on  black  children;  have  not  been  validated  for 
the  purpose  of  making  essentially  permanent  place- 
ments into  "educationally  dead-end,  isolated,  and 
stigmatizing  classes  for  the  so-called  educable  mentally 
retarded";  prove  the  schools'  discriminatory  intent  (in 
violation  of  equal  protection);  and  cannot  be  justified 
under  the  "compelling  interest"  standard  applicable  to 
racial  segregation  cases. 

The  court  also  held  that  the  plaintiffs — EMR  black 
students — have  an  implied  right  of  action  under  Title 
VI,  Section  504,  and  P.L.  94-142.  The  exhaustion-of- 
remedies  provisions  of  these  acts  do  not  apply  in  Larry 
P.  because  ( 1 )  the  case  originally  was  filed  as  a  constitu- 
tional challenge  (on  equal  protection  grounds);  (2)  the 

decision  in  Cannon  v.  University  of  Chicago,  

U.S. 60  L.  Ed.2d  560  (1979),  suggests  that 

exhaustion  is  not  a  serious  barrier  to  suits  under  Title 
VI  and  Section  504;  (3)  P.L.  94-142  was  enacted  after  the 
case  was  filed  in  1971;  and  (4)  the  federal  Department  of 
Justice  as  amicus  did  not  urge  the  court  to  defer  to  the 
administrative  remedies  process  and  HEW  ( the  enforce- 


ment agency  under  all  three  statutes),  advising  the  court 
that  it  would  await  the  outcome  of  the  case  before 
taking  administrative  action  against  the  defendant  state 
school  board. 

The  Riles  court  found  that  the  Stanford-Binet, 
Wechsler,  and  Leiter  IQ  tests  discriminate  against 
blacks  on  several  grounds:  They  measure  achievement, 
not  ability;  they  rest  on  the  "plausible  but  unproven 
assumption  that  intelligence  is  distributed  in  the 
population  in  accordance  with  a  normal  statistical 
curve"  and  thus  are  "artificial  tools  to  rank  individuals 
according  to  certain  skills,  not  to  diagnose  a  medical 
condition  (the  presence  of  retardation)";  and  they 
"necessarily"  lead  to  placement  of  more  blacks  than 
whites  in  EMR  classes. 

The  court  rejected  two  explanations  for  the 
disproportionate  enrollment — the  "genetic"  argument 
("natural  selection  has  resulted  in  black  persons  having 
a  'gene  pool'  that  dooms  them  as  a  group  to  less 
intelligence"),  and  the  "socio-economic"  argument 
(poverty  and  inferior  home  and  neighborhood  envi- 
ronments explain  why  more  blacks  are  EMR  than 
whites).  Instead,  it  explained  the  difference  in  IQ  test 
scores  by  "cultural  bias":  the  IQ  tests  measure  intelli- 
gence as  manifested  by  a  white,  middle-class  society  and 
therefore  are  racially  and  culturally  biased  against 
blacks. 

The  court  made  its  1972  temporary  injunction  [Larry 
P.  v.  Riles,  343  F.  Supp.  1306,  aff'd  502  F.  2d  963  (1972)] 
permanent.  It  enjoined  the  state  from  using  any 
standardized  IQ  tests  for  identifying  EMR  children  or 
placing  them  into  EMR  classes  without  prior  court 
approval — an  approval  that  will  be  granted  only  if  the 
defendants  can  show  by  statistical  evidence  that  the  tests 
are  not  racially  or  culturally  discriminatory,  will  not  be 
administered  in  a  nondiscriminatory  manner,  and  have 
been  validated  for  the  determination  of  EMR  status  or 
placement  in  EMR  classes.  The  court  required  the  state 
superintendent  and  the  state  board  to  compile  statistics 
that  will  enable  them  to  monitor  and  eliminate 
disproportionate  placement  of  blacks  into  EMR  classes, 
and  it  required  local  school  boards  to  prepare  and  adopt 
plans  to  correct  the  imbalance.  Finally,  it  instructed  the 
state  superintendent  and  the  board  to  direct  each  local 
school  to  re-evaluate  without  discrimination  every 
black  already  identified  as  EMR. 

The  state  superintendent  intends  to  appeal  the 
decision.  He  says  that  ( 1 )  the  tests  help  the  schools  know 
how  a  child  will  function  in  school;  (2)  correcting  the 
imbalance  will  "  impose  educationally  untenable"  quo- 
tas (the  court's  order  may  prevent  any  black  children 
from  being  placed  in  EMR  programs  in  some  school 
districts  but  not  in  others);  and  (3)  the  state  did  not 
intend  to  discriminate  and  has  not  done  so. 

— H.  Rutherford  Turnbull,  III 


